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Abstract
Cost sharing is a question of who should bear the costs of e.g. the conservation of biodiversity. Costs arise
either from active conservation measures or in the form of forgone income from the use of land. Cost sharing
has been addressed mainly as a question of equity: the right of the landowner to compensation because of
restrictions on property rights. A cost sharing arrangement also has to address the requirements of ecological
effectiveness, economic efficiency and political acceptability. These factors are illustrated by the examination
of three pieces of Finnish legislation: the Nature Conservation Act and joint system of the Forest Act and the
Act on the Financing of Sustainable Forestry.
The development of environmental policy instruments requires awareness of the legal culture. In relation to
cost sharing, the relevant components of the legal culture are equity and the principle of responsibility for
the conservation of biodiversity, the impacter pays principle and the precautionary principle. The challenge
is to design cost sharing arrangements which at the same time support the coherence of the legal order, enjoy
the support of the sub-surface law, and fulfil the requirements of ecological effectiveness, economic efficiency
and equity, and are therefore politically acceptable.

1 Introduction
Finland has signed and ratified the binding Convention on Biological Diversity made in 1992, and it is
politically committed to significantly reduce, if not halt, the loss of biodiversity by the year 2010.1 On the
national level the commitment to conservation of biodiversity is made in the Constitution of Finland (731/
1999) which recognises everybodys shared responsibility for biodiversity conservation.
The author expresses her appreciation to Justice Kari Kuusiniemi from the Supreme Administrative Court of Finland, to
Professor Tapio Määttä from the Department of Law at the University of Joensuu for their insightful comments on earlier
drafts of this article.
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Fulfilling the commitment to biodiversity conservation in practice raises strong feelings and even opposition
from time to time. Landowners fear that biodiversity conservation will reduce the value of their property or
restrict the use of their property without just compensation. It is argued that the conservation of natural
values hampers economic activities.2 Essentially there is concern about additional costs to proposed activities
caused by the use of alternatives which would cause less adverse effects to nature or the environment. In
essence, the question is about cost sharing.
Cost sharing is a question of who should bear the costs of the conservation of, e.g. biodiversity. The costs
arise either in the form of direct costs of active measures or in the form of forgone income from the use of
land (Arentino et al. 2001 p. 5). Those who are not responsible for financing the conservation of biodiversity
can enjoy the benefits of it as free-riders. In other words, the question is whether someone is allowed to
diminish biodiversity without the burden of costs and thus transfer the liability of the costs to someone else,
usually the community as a whole.
Cost sharing in biodiversity conservation has been addressed mainly as a question of restrictions on property
rights and compensation to the landowner in relation to environmental protection or nature conservation. In
this paper the issue of cost sharing is placed into a wider perspective by examining the general evaluation
criteria for environmental policy instruments used by regulation theory. The argument is that cost sharing
cannot be examined separately from the overall evaluation of the acceptability of any environmental policy
instrument.
In this paper I also examine the connection of cost sharing issues to the sub-surface levels of law. It is argued
that successful development of environmental policy instruments with cost sharing arrangements requires
recognition of the elements of the legal culture.

2 Pragmatic view: the criteria for evaluation of environmental policy
instruments
Normative regulation theory is pragmatic law. The research interest lies in the critical analysis of the legislative
work and legislation with the intention of assessing which of the available alternative regulation designs is
the best to achieve the defined ends (Gunningham & Grabosky 1998 p. 15, Mähönen J. & Määttä K. 2002 p.
186).3 Normative regulation theory refrains from discussion of dogmatic positions and theories (Mähönen J.
& Määttä K. 2002 p. 184).
There are a number of different criteria in regulation theory for the evaluation of policy instruments. I will
utilise the criteria developed by Neil Gunningham and Mike Young, which manage to capture the relevant
factors of biodiversity conservation. These criteria consist of the following 14 factors: equity, dependability,
precaution, adaptability, dynamic and continuing incentive, productive and allocative efficiency, low
information and administration costs, communicative simplicity and transparency, permanence and political
acceptability (Young et al. 1996 p. 106, Gunningham & Young 1997 p. 252253).4 On the other hand, these
factors can be divided into four groups: equity, effectiveness, efficiency and political acceptability (Gunningham
& Grabosky 1998 p. 26) (see Figure 1).5 These groups can be characterised to serve different interests: equity
is essential for individuals, effectiveness is decisive for biodiversity, efficiency is central from the economic
point of view and political acceptability is a prime community concern.
The discussion in Finland about cost sharing of biodiversity conservation has concentrated mainly on
landowners rights which can be defined as equity within a generation, while the other factors have been
largely ignored.6 Biodiversity conservation has been examined mainly as a question of constitutional rights,
and it has not received similar interest in the normative regulation theory in as e.g. in the United States or in
Australia.
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These four groups (equity, efficiency, effectiveness and political acceptability) are interrelated. In my
understanding the political acceptability of an environmental policy instrument rests on the other three
groups. It is perhaps even unnecessary to regard it separate, yet it is a good reminder of the significance of
each of the other three. Failure to address any of the other three would render an environmental policy
instrument vulnerable to changes in the public opinion and thus without long term political acceptability. It
may be impossible to achieve all the above mentioned factors within each group (OECD 1999 p. 68). Still, the
paramount target of each group (equity, effectiveness and efficiency) must be achieved.
In order to illustrate the interdependence of equity, effectiveness and efficiency (illustrated in the Figure 1) I
will examine briefly some aspects of three pieces of Finnish legislation: the Nature Conservation Act (1096/
1996) and the joint system of the Forest Act (1093/1996) and the Act on the Financing of Sustainable Forestry
(1094/1996). Both of them are a combination of regulation and financial incentives in the form of compensation
for restrictions on the use of property7.
An environmental policy instrument may well be regarded as equitable, yet it may not be effective and may
fail to deliver what is intended. For example, the Nature Conservation Act may be regarded equitable within
a generation as the owner gets compensation when restrictions on land use follow from a decision to establish
a conservation duty on a site if the harm to the landowner is significant.8 However, the factor of dependability
is limited; the conservation provisions do not guarantee any active measures necessary for conservation of
the natural habitat,9 and in most cases the Act allows exemptions from conservation for public purposes,10
even if the exemption were detrimental to maintenance of the favourable conservation status (Kuusiniemi
2001a p. 251, 296; Suvantola 2003 p. 683685.). Furthermore, only the Natura 2000 network provisions
require measures to compensate for the deterioration of biodiversity when an exemption is granted.

Figure 1. Evaluation factors of environmental policy instruments.
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The Forest Act may be also be regarded as equitable because the owner is compensated for his duty to
conserve certain habitats in case he would suffer more than a modest loss of income. However, in this
situation the requirement to protect the habitat is dependent on the decision of the forest authority to grant a
subsidy for that purpose; if a subsidy is refused, the owner is exempted from the conservation duty. The
provision has been interpreted so that in order to qualify for an exemption the owner has to apply for a
subsidy. In any case there should be no prerequisites to grant a subsidy (Kuusiniemi 1998a p. 99100,
Pappila 1998 p. 166167, Kokko 2003 p. 294 figure 21).
If an environmental policy instrument is ineffective, it fails to reach the target of equity between generations.
Biodiversity continues to diminish and its costs fall on future generations to bear (Gunningham & Young
1997 p. 280). The Natura 2000 network provisions in the Nature Conservation Act require that after an
exemption the deterioration of the protected natural values is compensated by e.g. restoration of natural
values. This guarantees that the costs to biodiversity are borne by the current generation.
An environmental policy instrument (or a combination of them) may be dependable and deliver the desired
target, but so costly that it is not economically efficient. It may therefore be irrational from the stand point of
national economy and thus unacceptable in the long run (Kuusiniemi 1998a p. 3839, Määttä T. 1999 p.
424). For example, according to the Nature Conservation Act, the landowner is paid compensation for any
significant restrictions on his land use, while the environmental authorities carry out active conservation
measures on the site provided the owner grants permission. Such a system is more costly than paying the
owner for the management of her property in a way which would enhance the conservation values (Farrier
1995 p. 399405). Yet the latter situation may well be economically as favourable to the owner and thus
equitable, while the state may pay less in total (the costs of the administration would accrue only of the
inspections instead of the management activities). Economic efficiency in fact requires that payments be
made only for work done or agreed to be done (OECD 1996 p. 91). This design would make biodiversity an
asset to the owner rather than a burden; a property with conservation values would be a source of income
(OECD 1996 p. 6970). It would also satisfy the ecological effectiveness requirement for on-going conservation
activities.
Economic efficiency and effectiveness are intertwined in the sense that dynamic incentives are more effective
and efficient than backward-looking compensations. This brings us to the question of the true nature of these
two instruments, so to say. The concept of compensation is used in the Nature Conservation Act, while in
the Forest Act the concept of subsidies is used. Are these two instruments truly so different from one
another that the distinction compensation  subsidy is justified, or is it more a matter of political acceptability?
The concept of subsidy implies on-going activities, while compensation is a backward-looking instrument.
My argument, in fact, is that they both are in essence compensatory, and neither of them has a forwardlooking effect on conservation of biodiversity.
The only nature conservation instrument in Finland with dynamic incentive features is the compensation
system for the damage caused to the reindeer husbandry by the golden eagle (State Council Decree on the
Compensation of the Damage Caused to the Reindeer Husbandry by the Golden Eagle (8/2002). The
compensation is paid on the basis of nesting and reproduction of the golden eagle. It promotes the conservation
status of the species, because it discourages the disturbance of the species during nesting, and encourages
the creation of nesting sites rather than their destruction. The correct term for the instrument would be
subsidy, because there is only an assumption of a connection between the damage caused and the number
of the eagles nesting. No actual damage needs to be proved, if there is nesting in the area of a reindeer cooperative, and no actual damage entitles to compensation, unless there is nesting.

3 Theoretic view: elements of the sub-surface law
The above evaluation criteria of environmental policy instruments fail to recognise certain aspects of law.
There is more to law than the surface level: the visible pieces of legislation, court decisions and the legal
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scientific discourse. In the examination of cost sharing in biodiversity conservation it is relevant to examine
also issues which are part of the sub-surface law: the legal culture or perhaps even the deep structure of law,
which are made visible by legal science (Tuori 2002a p. 147, 161196).
The above-mentioned requirement for the political acceptability in the form of legitimacy of an environmental
policy instrument is not merely a matter of due process or abiding the constitutional restrictions.11 A regulatory
regime that lacks the support of the deeper levels of law lacks justification. This has been described as the
self-limitation of law (Tuori 2002a p. 147, 217220). On the other hand interaction of the different levels of
law means that the sub-surface level law requires the institutional support of the surface-level law (Tuori
2002a p. 178, Tuori 2002b p. 12). Both the surface level of law and the deeper levels of law evolve as a result
of their interaction and the influence of external factors. The pace of change is fast on the turbulent surface,
and slow on the more stable sub-surface levels (Tuori 2002a p. 191196).
The legal pragmatic regulation theory has generally avoided discussion of the deeper levels of law.12 However,
of the above-mentioned groups for evaluating environmental policy instruments, political acceptability,
effectiveness and equity relate to  or are in fact themselves  issues of the legal culture. Only the economic
efficiency factors are irrelevant from the legal theoretic point of view, while they still are fundamental for
legislative work.
In relation to the conservation of biodiversity and cost sharing the relevant components of the legal culture
are equity (Tuori 2002a p. 177) and certain principles of environmental law. The principles of law in the
legal culture are defined as principles of e.g. administrative law, principles of private law or principles of
environmental law, depending on the core area of their relevance. These principles are part of the same legal
order and they should not be conflicting. Still, there are conflicts between the general legal doctrines of
different fields of law (Tuori 2002a p. 173). The aim, however, is a coherent legal order. The coherence
results from the elaboration of the general legal doctrines by the legal science (Tuori 2002a p. 172). One way
to resolve the conflicts is priority ranking of the conflicting principles, which may change as the deep level
of law gradually changes (Kuusiniemi 2001a p. 291).
The narrow meaning of equity within a generation, meaning protection of the property rights of the landowner,
has been addressed extensively in Finland by legal scholars, e.g. Tapio Määttä, Jukka Kultalahti, Kalevi
Laaksonen and Kari Kuusiniemi to name just a few. The intention is not to dwell on this discourse, yet some
comments are made. Equity as protection of private property is a constitutional right (The Constitution of
Finland (731/1999) 15 §). In relation to cost sharing the interpretation of the extent of the property rights is
elemental (Kuusiniemi 1998a p. 21, 25 fn. 50); it provides a reference point to assess the equity of an
environmental policy instrument.
Absolute equity in cost sharing, even within a generation, is an unattainable goal. The property owners
receive different treatment both according to the Nature Conservation Act and to the Forest Act. Those who
suffer less than significant harm (Nature Conservation Act) or modest loss of income (Forest Act) because of
the conservation provisions bear the total costs of the conservation on their property and participate through
their taxes in financing of the total conservation effort. Those who would suffer significant harm or more
than modest loss of income because of the conservation provisions are fully compensated and participate
only through their taxes in financing of the conservation activities. Those who are exempted from the
conservation are allowed to transfer the responsibility of the conservation to others and are thus allowed to
externalise the costs of biodiversity conservation. They do participate in the conservation through their
taxes, but at the same time they increase the overall cost to biodiversity. Furthermore there is the question of
how to account for the past loss of biodiversity i.e. how can those land users who have caused the current
situation also be made to pay part of the costs (Agius 2001 p. 501).
The concept of equity has evolved over the past thirty years to cover not only the current generation but also
the future generations. This evolution is evidenced by international declarations,13 conventions,14 and national
constitutional provisions (e.g. the Constitution of Finland 20 §). The equity between generations can be
regarded as the duty to conserve biodiversity.15 Fulfilling this duty is a means to achieve equity between
generations in this respect. This, in fact, implies that there is not only a moral commitment to the conservation
of biodiversity but also a legal obligation.
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The relevant principles of environmental law in relation to cost sharing are the principle of conservation of
biodiversity, the polluter pays principle  or rather the impacter pays principle (as it will be called in this
paper)  and the precautionary principle. My purpose is not to discuss these principles in detail, merely to
inspect them in relation to cost sharing in biodiversity conservation.
It was argued above that equity between the current and future generations is at the same time a duty to
conserve biodiversity. This has not yet been acknowledged as a principle of law, but it may be evolving into
one.16 There is institutional support for it in the international environmental law17 and the national surfacelevel law in the Nature Conservation Act, but most significantly in the Constitution of Finland. The Constitution
can be regarded as an institutionalisation of the paradigmatic choices of the society. The Constitution is in a
sense a codification of the long-standing values of the society which evolve but very slowly. The Constitution
is more stable than other pieces of legislation; it is amended in a complicated legislative procedure. Thus, by
nature, the internalisation of the responsibility of the conservation of biodiversity in the Constitution is
much more significant than the internalisation of this principle in other surface-level law instruments18.
According to the second principle of environmental law, the impacter pays principle, resource users should
pay the full costs of the use of resources including environmental damage and the costs of mitigating adverse
effects on the environment (de Sadeleer 2002 p. 21, Birnie & Boyle 2002 p. 9295; Määttä T. 2001 p. 326 fn.
37a).19 Still, it is widely acknowledged that the market economy externalises some costs  in particular the
costs to biodiversity and the ecosystem services (Määttä K.1999a p. 1819; Agius 2001 p. 485486).20 The
costs accrue the natural economy as the loss of biodiversity, and the economy of the society as costs of
restoration or substitution of the ecosystem services when the society corrects the failure of the market
economy (Plater 1998 p. 429431). The costs are carried by the society as a whole, while the benefits are
received by private individuals or companies (Farrier 1995 p. 397; Lyster 2002 p. 57). Externalisation of
costs to biodiversity, in fact, constitutes a state subsidy to biodiversity damaging activities as the state carries
the indirect costs while a user of resources only has to meet the direct costs and receives the maximum
benefit.
The impacter pays principle entails that the one causing environmental harm has an incentive to refrain from
such activities (Faure 2000 p. 469). Internalisation of costs to biodiversity in the total costs of economic
activities would mean that a proponent has an economic incentive to find an alternative site for the activity
or to choose a less damaging method of carrying out the activity in order to reduce the total costs of that
activity (Agius 2001 p. 503, de Sadeleer 2002 p. 36). Thus adoption of the impacter pays principle would
enhance the efficiency of an environmental policy instrument.
The impacter pays principle is also a matter of equity. It is a component of the legal culture, and it has
institutional support in the international environmental law21 and in the national Finnish surface level law in
relation to the costs of protecting water quality, protection of the environment, and the responsibility to clean
contaminated sites (Kuusiniemi 2001a p. 258). The principle has been recognised also in the legal practice
of the Supreme Administrative Court in relation to waste legislation (Supreme Administrative Court 17.5.1997
record 1200 (internet)). On the background of these provisions is the traditionally valid justification for
restriction on land use: the concern for human health. The provisions are, on the other hand, coherent with
other legal principles such as the protection of the rights of other landowners and the liability rules.22 However,
the provisions of the environmental protection law in Finland also include permit requirements which relate
to the protection of nature. The border between nature conservation and environmental protection is not
clear cut, rather it is disappearing partly due to internalisation of biodiversity aspects in all land use and
resource use legislation.
As a result of the impacter pays principle in the Finnish environmental protection law the proponent is not
entitled to compensation, if the applied permit for the proposed activity is refused. In biodiversity conservation
this principle has not been adopted in the Finnish legislation (Kokko 2003 p. 109). Consequently the legislation
generally entitles the owner to compensation, if his proposed activity is not allowed due to nature conservation
(Kuusiniemi 2001a p. 257272). This can be described as the community pays principle23.
The beneficiary pays principle has been presented as an alternative to the impacter pays principle (Arentino
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et al. 2001 passim). This principle means that the responsibility for costs should lie where the benefits
accrue. There is no institutional support for this principle in our legislation. This proposed principle does not
have application in environmental protection as there is no immediate beneficiary; no one can be regarded to
be a beneficiary, if someone else is prohibited from deteriorating others environment. In nature conservation
some limited applicability has been seen in the form of e.g. entry fees to national parks (Arentino et al. 2001
p. 19, Di Leva 2002 p. 86-87). This would not be applicable in the Nordic countries where e.g. free access to
forests is a constitutional right24.
The beneficiary pays principle and the society pays principle have the counteractive effect of implying that
the resource user has the right to degrade the natural environment and has to be paid to refrain from it
(Arentino et al. 2001 p. 22; Westerlund 2001 p. 3031; Kuusiniemi 2001a p. 271 fn. 292). It also creates
scope for blackmail (Farrier 1995 p. 390; Westerlund 2001 p. 30).
The impacter pays principle and its alternative the beneficiary pays principle to an extent oversimplify the
question of cost sharing. The impacter and the beneficiary are not always distinguishable or even identifiable
(de Sadeleer 2002 p. 38). Also the impacter has the benefit of clean or amenable environment. On the other
hand the loss of biodiversity in some cases may eventually cause loss of economic opportunities to the
impacter. Furthermore, there are three rather than two groups involved in biodiversity conservation and they
partly overlap; those whose behaviour actually enhances biodiversity and who bear certain conservation
costs, those who actually benefit from biodiversity and therefore attach value to biodiversity, and those
whose behaviour actually diminishes or harms biodiversity and who thus affect the other groups (OECD
1996 p. 89).
The third principle of environmental law relevant to cost sharing is the precautionary principle according to
which even in a case of uncertainty measures should be taken to prevent significant environmental degradation
(Ebbesson 1996 p. 119120, de Sadeleer 2002 p. 91).25 The precautionary principle relates to the above
mentioned effectiveness of an environmental policy instrument. This principle has strong institutional support
in international soft-law,26 international conventions,27 the EU legislation, the national legislation and the
legal scientific discourse (Ranta 2001 p. 251). The precautionary principle is regarded not only as an
environmental policy principle but also as a central moral principle of our relationship to nature and future
generations embedded in the sub-surface law (Kuusiniemi 2001a p. 290)28.

4 Connecting pragmatic and theoretic law
I return to my argument that legal pragmatism, including the normative regulation theory, tends to disregard
legal theoretical questions including those of the legal culture. However, the elements of the legal culture are
of fundamental importance to development of policy instruments (see Figure 2, where the significance of the
elements of the legal culture for development of environmental policy instruments with cost sharing
arrangement is identified). These elements limit the available alternatives from which the most effective,
efficient and equitable instruments can be chosen.
Recognition of the significance of the sub-surface law and the discourse concerning it enables the
reinterpretation of the legal culture as well as that of the elements of the surface-level law29. It is the task of
legal science to conceptualise the significance of biodiversity as general legal principles (Määttä T. 2001 p.
368) so that the overall aim of biodiversity conservation can be operationalised in the surface-level law.
Disregard for the deeper levels of law may, on one hand, lead to de lege ferenda proposals which could be
inapplicable because of a contradiction with the underlying legal elements. For example, internalisation of
all costs to biodiversity in the costs of the use of resources so that no compensation would be paid to the
landowner on the basis of restrictions on land use could be argued as a wide interpretation of the impacter
pays principle. Still, there is a conflict between this principle and that of equity. In practice, if the conceived
costs to the objects of the regulation  the landowners  have not been left uncompensated, environmental
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Figure 2. Factors affecting cost sharing arrangements.

authorities have been more inclined to fully implement conservation regulation. An example of this are the
land clearing restrictions in South Australia where the inclusion of a compensatory element in land clearing
restrictions reduced the number of exemptions granted from 80 percent to 10 percent (Farrier 1995 p. 395
396)30.
Successful31 legal pragmatism has been well aware of the existing dogmas, and has utilised them in the
reinterpretation of the surface level law. An example of this is the reinvention of the public trust concept in
the common law countries, the United States in particular (Thompson 1998 p. 366, Hirokawa 2002 p. 257
259, 263, 268, 281). Radical proposals to change the law have been less successful, because they would
have required changes not only to the surface level law, but also to the sub-surface law, which would have
shaken the legal order. This is well illustrated by Ronald Dworkins metaphor of the law as a chain novel.
Each writer  be she a judge or a legal scholar  has to write in her turn her small section, which has to be
based on the work of the previous writers rather than constitute an independent short story (Dworkin 1982 p.
166169). Dworkin illustrates the common law adjudication and legal science, but the same applies to other
legal systems as well. In Finland a similar idea has been put forward by Markku Helin and Kaarlo Tuori,
who advise a reformist legal dogmatist to strive to moderate objectives and to build in part on tradition. In
the same way a wise man repairs a ship out on the sea: rather than tearing up the entire rotten bottom of the
ship, he retains navigability by repairing the ship bit by bit (Helin 1985 p. 92, Tuori 2002a p. 173).
The turbulent surface-level law may raise false hopes of changes in the legal culture. For example, lack of
compensation provisions in relation to certain conservation provisions of the Nature Conservation Act has
been regarded to imply a limitation of the rights of the landowner. An example of this is the provision of the
Nature Conservation Act (49.1 §), which prohibits the destruction or deterioration of the resting or reproduction
site of a species of the Habitat Directive Annex IV a, to which the Act does not attach a compensation
provision.32 In this particular case the Government has already proposed an amendment to the Act (Government
Proposal 76/2003) to change the situation.
On the other hand, ignorance of the elements of sub-surface law may lead to the outright rejection of proposals
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based on the changing  or changed  legal culture. The paradigm of environmental law in relation to cost
sharing in biodiversity conservation can be argued to be in a state of change.33
Paradigmatic changes in the legal culture take a long time to realise the concrete targets of biodiversity
conservation, and in the meantime some pragmatic solutions are required. It does not necessarily require a
paradigmatic revolution to argue for some pragmatic cost sharing solutions which are not contrary to the
existing paradigm of compensation to the landowner. Some alternatives are already supported by changes in
the surface-level law. In the Forest Act and in the Nature Conservation Act a partial cost responsibility has
been adopted in the form of modest loss of income or less than significant harm to the landowner. The
purpose may well be the minimisation of administrative costs by eliminating the need for decisions and
payments for insignificant interference with the use of property. However, it can also be interpreted as a duty
of the landowner to participate in cost sharing (e.g. Määttä T. 1999 p. 442).
The principle that the owner is compensated, if his proposed activity is not allowed due to nature conservation
was adopted at the time when the only instrument for nature conservation was the establishment of nature
conservation areas where all economic activities were virtually prohibited. With the adoption of the new
Nature Conservation Act, the tool box of nature conservation has drastically expanded to include a number
of conservation instruments34 that do not exclude economic activities provided that the natural values
recognised by the legislator are not diminished or destroyed. This has changed the legal environment in
which the decisions are made. Nature conservation does not necessarily render a property unsuitable for
economic activities. If an activity can be allowed on a scale, or in a way, that does not adversely affect the
protected natural values, no compensation issues should arise35.
The existing paradigm of the landowners right to compensation in nature conservation is evident in the
recent legislation of Finland. Symptomatically, following the preparation of the Natura 2000 network which
caused significant political debate, the legislator has adopted solutions where the duty to compensate
restrictions on land use arises in nature conservation issues, while a similar restriction based on environmental
protection legislation has not been regarded to require compensation.36 This has been the reason to channel
compensation through nature conservation legislation even though the actual decision not to grant a permit
would be based on another piece of environmental legislation.37 This collides with the general aim of
internalisation of biodiversity aspects in all land use and resource use legislation (Kuusiniemi 1998b p. 35).
An example of this is the above-mentioned Government Proposal 76/2003 for amendment of the Nature
Conservation Act. In practice the proposal would mean that nature conservation areas could be established
when the conservation provisions which apply e.g. to Pteromys volans (flying squirrel) significantly restrict
the use of forest land for forestry. The proposed amendment is economically inefficient as the compensation
would be sought from another authority than the one granting other subsidies for forestry, and thus causes
more transaction costs to the landowner and additional administrative costs38. Furthermore, it would create
inequity, because the threshold for compensation would be different for forest owners. A forest owner in
whose forest the habitat of the flying squirrel exists in conjunction with a protected habitat of the Forest Act
would receive compensation, if the restriction were more than modest. A forest owner with a habitat of
similar significance, but separate from protected habitats of the Forestry Act, would not be compensated
according to the Nature Conservation Act, if the restriction were not significant. Most of the conflicts between
forestry and the conservation of the species could be resolved through the use of a subsidy for biodiversity
enhancing activities according to the Act on the Financing of Sustainable Forestry.39 Such an alternative
would also be economically more efficient. It would reduce both administrative costs and the costs to the
landowner, because the authority responsible for the compensation decision would be the same which receives
the notice for planned forest activities and grants the other subsidies for forestry.
The overall aim of coherence of the legal order and the equity of the landowners should be kept in mind in
the design of environmental policy instruments. Thus the principles of compensation should be similar
nature conservation legislation and resource use legislation. Compensation according to the Finnish resource
use legislation (e.g. the Soil Extraction Act, 555/1981) depends on the fact, whether the landowner is prohibited
from normal, reasonable and rational use of her property (Kuusiniemi 1998a p. 26) or, in other words, if
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restrictions exclude all reasonably profitable use of land (Pappila 1998 p. 168). If this is not the case, refused
most profitable use of land should not entitle the landowner to compensation (Kuusiniemi 1998a p. 37).
There is also a significant difference between restrictions on existing use of land and restrictions on potential,
speculative use of land. The first is a real interference with the landowners activities and entitles to
compensation. The latter causes only disappointment due to lost opportunities, and the potential losses
cannot be quantified (Farrier 1995 p. 398). In Sweden, for example, the right to compensation has not
included the compensation for lost opportunities, if a permit for a change of land use has been refused
(Michanek 1995 p. 160161; Määttä T. 1999 p. 446447).

5 Concluding remarks
Development of effective environmental policy instruments for the conservation of biodiversity requires
that equity be one, but not the only, significant factor taken into account in the design of cost sharing
arrangements. Again, compensation is one, but not the only method of achieving equity; in fact, from the
effectiveness and efficiency points of view it is less desirable than payments for management of sites with
biodiversity values. Furthermore, equity has to be examined from the perspective of coherence of the legal
order; what may seem equitable separately may cause inequity between landowners in the larger context.
The challenge in the design of environmental policy instruments is to find alternatives which
a) support the coherence of the legal order,
b) have the support of the sub-surface law, and
c) fulfil the requirements of ecological effectiveness, economic efficiency and equity and are therefore
politically acceptable.

Bibliography
African-Eurasian Waterbird Agreement. Haag 1995. Available at http://www.unep-aewa.org/eng/agree/
agree_text.htm. [Cited 2 Jan 2004].
Agius, J. 2001. Biodiversity Credits: Creating Missing Markets for Biodiversity. Environmental and Planning Law
Journal. p. 481504.
Arentino, B., Holland, P., Matysek, A. & Peterson, D. 2001. Cost Sharing for Biodiversity Conservation: A
Conseptual Framework. Productivity Commission Staff Research Paper, Ausinfo, Canberra.
Baldwin, R. & Cave, M. 1999. Understanding Regulation  Theory, Strategy, and Practice. Oxford University
Press, Oxford.
Birnie, P. & Boyle, A. 2002. International Law & the Environment (2nd ed.). Oxford University Press, Oxford.
Boyd, J., Caballero, K. & Simpson, R. D. 2000. The Law and Economics of Habitat Conservation: Lessons from
an Analysis of Easement Acquisitions. Stanford Environmental Law Journal. p. 209255.
Convention Concerning the Protection of the World Cultural and Natural Heritage. Paris 1972. Available at http:/
/whc.unesco.org/nwhc/pages/doc/main.htm. [Cited 2 Jan 2004].
Convention on Biological Diversity. Rio de Janeiro 1992. Available at http://www.biodiv.org/convention/articles.asp.
[Cited 2 Jan 2004].
Convention on the Conservation of European Wildlife and Natural Habitats. Bern 1979. Available at http://
www.ecnc.nl/doc/europe/legislat/bernconv.html. [Cited 2 Jan 2004].
Convention on the Conservation of Migratory Species of Wild Animals. Bonn 1979. Available at http://
www.wcmc.org.uk/cms/.
Declaration of the United Nations Conference on the Human Environment. Stockholm 1972. [Internet site].United
Nations Environment Programme. Available at http://www.unep.org/Documents/Default.asp?DocumentID=
97&ArticleID=1503. [Cited 2 Jan 2004].
Delgado, R. 1991. Our Better Natures: A Revisionist View of Joseph Saxs Public Trust Theory of Environmental
Protection, and Some Dark Thoughts on the Possibility of Law Reform. Vanderbildt Law Review. p. 1209
78

Working Papers of the Finnish Forest Research Institute 1
http://www.metla.fi/julkaisut/workingpapers/2004/mwp001.htm

1227.
de Sadeleer, N. 2002. Environmental Principles  From Political Slogans to Legal Rules. Oxford University Press,
Oxford.
Di Leva, C. E. 2002. The Conservation on Nature and Natural Resources through Legal and Market-Based
Instruments. RECIEL. p. 8495.
Dworkin, R. 1982. Natural Law Revisited. University of Florida Law Review. p. 165188.
Ebbesson, J. 1996. Compatibility of International and National Environmental Law. Justus Förlag, Uppsala.
Farrier, D. 1995. Conserving Biodiversity on Private Land: Incentives for Management or Compensation for Lost
Expectations? Harvard Environmental Law Review. p. 303408.
Faure, M. 2000. Environmental Regulation. In: Bouckaert, B. and De Geest, G. (eds.). Encyclopedia of Law and
Economics, Volume II. Civil Law and Economics. Cheltenham, Edward Elgar. p. 443520. [online encyclopedia].
Available at http://allserv.rug.ac.be/%7Egdegeest/. [Cited 2 Jan 2004].
Flournoy, A. C. 1993. Beyond the Spotted Owl Problem: Learning from the Old-Growth Controversy. Harvard
Environmental Law Review. p. 261332.
Gunningham, N. & Grabosky, P. 1998. Smart Regulation  Designing Environmental Policy. Oxford University
Press, Oxford.
 & Young, M. D. 1997. Toward Optimal Environmental Policy: The Case of Biodiversity Conservation. Ecology
Law Quaterly. p. 243298.
Hanhijärvi, J. 2003. Metsätalouden ympäristötuki biodiversiteetin turvaamisen ohjauskeinona. Ympäristöjuridiikka.
p. 5277.
Heinonen, S., Kasanen, P. & Walls, M. 2002. Ekotehokas yhteiskunta: Haasteita luonnon ja ihmisen systeemien
yhteensovittamiselle. Ympäristöklusterin kolmannen ohjelmakauden esiselvitysraportti. Suomen ympäristö n:o
598, Ympäristöministeriö, Helsinki.
Helin, M. 1985. Käsitteistä päättelemisestä. In: Juhlajulkaisu Simo Zitting 1915  14/2  1985. Suomalaisen
lakimiesyhdistyksen julkaisuja C 19, 1985. p. 8292.
Hirokawa, K. 2002. Some Pragmatic Observations About Radical Critique In Environmental Law. Stanford
Environmental Law Journal. p. 225281.
Johannesburg Declaration on Sustainable Development. [Internet site].United Nations Environment Programme.
Available at http://www.johannesburgsummit.org/html/documents/summit _docs/1009wssd_pol_declaration.doc.
[Cited 2 Jan 2004].
Kokko, K. 2003. Biodiversiteettiä oikeudelliset periaatteet ja mekanismit. Suomalaisen lakimiesyhdistyksen julkaisuja A 243, Helsinki.
Kuusiniemi, K. 1998a. Perusoikeudet ja biodiversiteetin suojelu. In: Ympäristöoikeudellisia tutkielmia 1998. Suomen ympäristöoikeustieteen julkaisuja 30, Helsinki. p. 7124.
 1998b. Natura ja korvausjärjestelmän tarkistukset. Ympäristöjuridiikka. p. 3641.
 2001a. Biodiversiteetin suojelu ja oikeusjärjestyksen ristiriidat. In: Oikeustiede  Jurisprudentia XXXIV 2001,
Suomalaisen lakimiesyhdistyksen vuosikirja, Helsinki. p. 155306.
 2001b. Ympäristöoikeus oikeudenalana. In: Kuusiniemi K. et al. Ympäristöoikeus. WSOY, Helsinki. p. 4596.
Lyster, R. 2002 (De)regulating the Rural Environment. Environmental and Planning Law Journal. p. 3457.
Michanek, G. 1995. Markägare  Med rätt att döda? Miljörättslig tidskrift. p. 155183.
Morrisette, P. M. 2001. Conservation Easements and the Public Good: Preserving the Environment on Private
Lands. Natural Resources Journal. p. 373426.
Mähönen J. & Määttä K. 2002. Uusia näkökulmia oikeustaloustieteeseen. In: Ervasti K. & Meincke N. (eds.).
Oikeuden tuolla puolen. Kauppakaari  Lakimiesliiton Kustannus, Helsinki. p. 181204.
Määttä, K. 1997. Environmental Taxes  From an Economic Idea to a Legal Institution. Kauppakaari, Helsinki.
 1999a. Oikeustaloustieteellinen näkökulma ympäristönsuojeluun. Ympäristöjuridiikka. p. 1731.
 1999b. Regulaatioteorian perusteita. In: Kanniainen, V. & Määttä, K.(eds.) 1999. Näkökulmia oikeustaloustieteeseen III. Kauppakaari  Lakimiesliiton kustannus, Helsinki. p. 2342.
Määttä, T. 1999. Maanomistusoikeus. Suomalaisen lakimiesyhdistyksen julkaisuja A 220, Helsinki.
 2001. Biodiversiteetti oikeudellisena kategoriana: näkökulmia ja tulkintoja. In: Oikeustiede  Jurisprudentia
XXXIV 2001, Suomalaisen lakimiesyhdistyksen vuosikirja, Helsinki. p. 307373.
OECD. 1996. Saving Biological Diversity  Economic Incentives. OECD, Paris.
 1999. Handbook of Incentive Measures for Biodiversity  Design and Implementation. OECD, Paris.
Pappila, M. 1998. Metsien käytön sääntely ja biologinen monimuotoisuus. In: Ympäristöoikeudellisia tutkielmia
1998, Suomen ympäristöoikeustieteen julkaisuja 30, Helsinki. p. 125214.

79

Working Papers of the Finnish Forest Research Institute 1
http://www.metla.fi/julkaisut/workingpapers/2004/mwp001.htm

Petersen, S. 1999. Congress and Charismatic Megafauna: A Legislative History of the Endangered Species Act.
Environmental Law. p. 463491.
Plater, Z. J. B. 1998. The Three Economies: An Essay in Honor of Joseph Sax. Ecology Quaterly. p. 411438.
Ranta, J. 2001. Varautumisperiaate ympäristöoikeudessa. Jouni Ranta, Saarijärvi.
Rio Declaration on Environment and Development. Rio de Janeiro 1992. [Internet site].United Nations Environment
Programme. Available at http://www.unep.org/Documents/Default.asp?DocumentID=78&ArticleID=1163. [Cited
2 Jan 2004].
Salzman, J., Thompson, B. H. Jr.& Daily, G. C. 2001. Protecting Ecosystem Services: Science, Economics and
Law. Stanford Environmental Law Journal. p. 309332.
Sixth Environment Action Programme. Decision 1600/2002/EC of the European Parliament and of the Council of
22 July 2002 laying down the Sixth Community Environment Action Programme, Official Journal of the European
Communities 10.9.2002 L 242/1. Available at http://www.europa.eu.int/servlet/portail/RenderServlet? search=
RefPub&lg=en&nb_docs=25&domain=&in_force=NO&year=2002&month=&day=&coll=JOL&nu_jo
=242&page=1. [Cited 2 Jan 2004].
Suvantola, L. 2003. Lupa tappaa  poikkeaminen luonnonsuojelulain säännöksistä. Defensor Legis. p. 668696.
Thompson, B. H. Jr. 1998. Water Law as a Pragmatic Exercise: Professor Saxs Water Scholarship. Ecology Law
Quaterly. p. 363383.
Tuori, K. 2002a. Critical Legal Positivism. Ashgate, Aldershot.
 2002b. Yleiset opit: Mitä ne ovat, mitä niillä tehdään ja miten niitä kehitetään? In: Miettinen, T. & Määttä, T.
(eds.) 2002. III oikeustieteen tutkija- ja jatkokoulutuspäivät 6.8.6.2002 Savonlinna. University of Joensuu
Publications in Law 2, Joensuu. p. 115.
Verchick, R. R. M. 2001. Feathers or Gold? A Civic Economics for Environmental Law. Harvard Environmental
Law Review. p. 95150.
Vihervuori, P. 2000. Luonnonsuojelun henkilörelaatiokysymyksiä. In: Vihervuori, P., Kuusiniemi, K. & Salila, J.
(eds.) 2000: Juhlajulkaisu  Erkki Johannes Hollo 1940  28/11  2000. Kauppakaari  Lakimiesliiton kustannus, Helsinki. p. 353377.
Westerlund, S. 2001. Where would mankind stand without land. In: Basse E. M., Ebbesson J. & Michanek G.(eds.)
2001. Fågelperspektiv på rättsordningen. Justus Förlag, Uppsala. p. 1955.
World Charter for Nature. UN G.A. Res. 37/7, 28.10.1982. Available at http://www.un.org/documents/ga/res/37/
a37r007.htm. [Cited 2 Jan 2004].
Young M., Gunningham N., Elix J., Lambert J., Howard B., Grabosky P. & McCrone E. 1996. Reimbursing the
Future. An evaluation of motivational, voluntary, price-based, property right, and regulatory incentives for the
conservation of biodiversity. Biodiversity Series, Paper No. 9. Department of the Environment, Sport and
Territories, Commonwealth of Australia, Canberra.
Footnotes
The World Summit on Sustainable Development in Johannesburg, 26 August  4 September 2002, where the signatories
committed themselves to significantly reduce the loss of biodiversity and the Sixth Environment Action Programme of the EU
(2002), where the EU committed itself to halt the loss of biodiversity.

1

See e.g. the accounts of Petersen (1999) about the discourse surrounding the Snail Darter Case and Flournoy (1993) about
the discourse surrounding the Spotted Owl Case. Similar discussion erupted in Finland following the decision of the Supreme
Administrative Court 2002:86 (internet) to deny a permit to build a reservoir and a dam on the upper course of the Kemijoki
River. It should be noted, however, that the permit was denied on the basis of an absolute prohibition provision of the Water
Act (264/1961 article 2.5) rather than the provisions of the nature conservation legislation.

2

The second dimension of regulation theory is positive regulation theory. It is interested in the factors which in practice affect
the choices of the legislator, because the legislator does not always adopt the best available alternative. See Mähönen J. &
Määttä K. 2002 p. 187.

3

4

Referred to in OECD 1996 p. 84 and OECD 1999 p. 68.

See also Arentino et al. 2001 p. 6. Similar criteria (effectiveness, cost-efficiency, administrative efficiency, dynamic efficiency,
flexibility) are the basic regulation standards of regulation theory: see Mähönen J. & Määttä K. 2002 p. 188.
5

Hanhijärvi (2003 p. 53) has been one of the few legal writers in Finland to evaluate the effectiveness of an environmental
policy instrument in her examination of the environmental subsidies in forestry.

6
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Note that the OECD (1996 p. 9899) regards also compensation and land acquisition as financial incentives. However, an
instrument is an incentive only, if the party receiving payments remains a subject of restrictions. Thus land acquisition is not
an incentive.

7

Such decisions in relation to private landowners are a decision to establish a nature conservation area, to define the borders
of a protected natural habitat and to define the borders of a site hosting a species under special protection. See Nature
Conservation Act 52 §. Meanwhile, there are no provisions for compensation of harm which may arise because of conservation
of species.

8

9

This is a typical problem in regulation. See Young et al. 1996 p. 135136.

Species conservation provisions require that an exemption is granted only, if it will not endanger the favourable conservation
status of the species. The only exception is the exemption from the conservation of bird species referring to the Birds Directive
(79/409/EU) article 9 which does not include this prerequisite. Furthermore, no exemption can be granted concerning a
species is under special protection (47 §). See Suvantola 2003 p. 680.
10

See e.g. Määttä K. (1999b p. 3840) about the legitimacy of regulation, and the same (2002 p. 139) about the Constitutional
limitations on legislation. Baldwin & Cave (1999 p. 7679) discuss the legislative mandate and due process in regulatory
decisions, yet they do not recognise the deeper level law implications.

11

See e.g. Määttä K. 1997. Määttä K. (1999b p. 25) comments that there is a regulatory gap between the theoretical approach
of the legal science and the practical legislative work. The above mentioned criteria for policy instruments in a latent way
address these issues, even if not outspokenly.
12

See the Declaration of the United Nations Conference on the Human Environment (1972) principle 2: The natural resources
of the earth, including the air, water, land, flora and fauna and especially representative samples of natural ecosystems, must
be safeguarded for the benefit of present and future generations and the Rio Declaration on Environment and Development
(1992) principle 3: The right to development must be fulfilled so as to equitably meet developmental and environmental
needs of present and future generations.
13

See the Convention Concerning the Protection of the World Cultural and Natural Heritage (1972), the Convention on the
Conservation of European Wildlife and Natural Habitats (1979), the Convention on the Conservation of Migratory Species of
Wild Animals (1979) and the Convention on the Biological Diversity (1992). The Convention on Biological Diversity does
not refer directly to the inter-generational equity, but the preamble does express determination to conserve and sustainably use
biological diversity for the benefit of the present and future generations. See Birnie & Boyle 2002 p. 9091, 574.
14

Määttä T. (1999 p. 471475) elaborates the equity between generations as a principle of sustainable development. Similarly
Kuusiniemi 2001a p. 288290. Both Kuusiniemi (1998a p. 92) and Kokko (2003 p. 71, 77) have noted the concentration of
the legal science on the relationships within a generation and its insufficiency. They regard it necessary to cover also the
intergenerational dimension in order to address the legal aspects of biodiversity conservation.
15

See Ebbesson (1996 p. 239246) for the development of the principle of sustainable development in the international
environmental law. In Finland Kuusiniemi (2001a p. 290) regards the principle of sustainable development as part of the legal
culture. Määttä T. (2001 p. 332) and Kokko (2003 p. 99) are cautious about regarding the duty of biodiversity conservation
yet as a principle of law, they rather regard it to be in the evolutionary stage. Kokko sees it as one part of the overall objective
of sustainable development.
16

The entire Convention on Biological Diversity rests on the recognition of the ecological imperative: the recognition that the
survival of the humanity depends on the conservation of nature, the natural resources including the soil, water, the atmosphere,
the forests, plants and life forms sustained by them. See the Stockholm Declaration preamble 6: Through ignorance or
indifference we can do massive and irreversible harm to the earthly environment on which our life and well being depend.
Since then the ecological imperative has been referred to in e.g. the Convention on the Conservation of European Wildlife and
Natural Habitats (1979), the Convention on the Conservation of Migratory Species of Wild Animals (1979), the Convention
on the Biological Diversity (1992) and the AfricanEurasian Waterbird Agreement (1995). In addition the intrinsic value of
nature has been recognised e.g. in the World Charter for Nature (1982): Every life form is unique, warranting respect
regardless of its worth to man.
17

See Tuori (2002a p. 179) who discusses the two-fold nature of the legal principles included in the constitutional catalogue
of basic rights, for instance.
18

Concentration on the first mentioned costs has led to the misconception of inapplicability of impacter pays principle in the
protection of biodiversity, where there is need for precautionary measures. See Määttä T. 2001 p. 325326.
19

20

Baldwin & Cave (1999 p. 91) put it rather bluntly as they say that polluters are externalising some of the costs of production
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and are accordingly enjoying too much wealth. Conservation of biodiversity is not only a matter of protection of certain
species or habitats, but also a matter of sustaining ecosystem services which include water filtration, runoff prevention,
carbon dioxide sequestration, soil renewal, reduction of pests, pollination and gene banks. See Farrier 1995 p. 395, Boyd et
al. 2000 p. 210211, Salzman et al. 2001 p. 310311, Heinonen & Kasanen & Walls 2002 p. 14.
21
Rio Declaration principle 16. It appears in a limited number of treaties on international watercourses, marine pollution,
transboundary industrial accidents and energy. The principle has been implemented rather in national legislation than on the
international level. See Birnie & Boyle 2002 p. 93.
22

See Hirokawa (2002 p. 264265) from the common law point of view.

23
See Arentino et al. (2001 p.19) who regard also this as the beneficiary pays principle as they see the community as the
beneficiary.
24

The Constitution of Finland 9 §. See also Määttä T. (1999 p. 327) about everymans rights.

For the Finnish discourse e.g. Määttä T. 1999 p. 468470, Ranta 2001, and Kuusiniemi 2001a p. 291. Kuusiniemi regards
it as the principle of law which ensures the conservation of biodiversity.
25

26
The Rio Declaration principle 15: In order to protect the environment, the precautionary approach shall be widely applied
by States according to their capabilities. Where there are threats of serious or irreversible damage, lack of full scientific
certainty shall not be used as a reason for postponing cost-effective measures to prevent environmental degradation.
27
The principle is evident in the preamble of the Convention on Biological Diversity which states that in the case of threat of
significant reduction or loss of biodiversity, lack of full scientific certainty should not be used as a reason to postpone
measures to avoid or minimise the threat. Still, the substantive articles are ambiguous. Birnie & Boyle 2002 p. 574.

Note that the morality influences the legal order through the legal principles embedded in the legal culture. See Tuori 2002a
p. 181.
28

29
Kuusiniemi (1998a p. 95) refers to this in relation to reinterpretation of the norms of the surface level law following changes
in the deeper levels of law.

This is apparently different from the  regulatory capture situation where the interests of the polluters are regarded by the
regulator more important than the public interests. See e.g. Määttä K. 1999a p. 23.
30

31
From the point of view of the proponents of more radical paradigmatic changes, the success of legal pragmatists has been
bitter, because they have regarded such small steps  if in the right direction  counteractive for the overall targets. See
Delgado 1991 p. 1227.
32
Kuusiniemi (2001a p. 270) comments that the landowners rights do not include the right to destroy or deteriorate the resting
or reproduction site of a species of the Habitat Directive Annex IV a mentioned in the Nature Conservation Act 49.1 §,
because the legislation does not include a corresponding compensation provision.
33

E.g. according to Kokko (2003 p. 109) the impacter pays principle is strengthening in biodiversity law.

34
Conservation of the protected habitats according to 2930 § and the conservation of species under special protection
according to 47 § of the Nature Conservation Act.

Kuusiniemi (2001a p. 270) is of the opinion that compensation duty will arise rarely in the application of the Nature
Conservation Act 53.1 § to the above mentioned protected habitats and species under special protection, because of the
requirement of significance of the harm to the landowner.
35

36
See the comments of Kuusiniemi (1998b p. 34) and Vihervuori (2000 p. 369) on the compensation provision relating to the
Natura 2000 network in the Act on Private Roads (352/1962, amendment 372/1999).

A permit cannot be granted according to e.g. the Soil Extraction Act, if it were contrary to the Nature Conservation
Act, because there is a reference in the Soil Extraction Act to the requirements of the Nature Conservation Act. See the
Supreme Administrative Court 25.06.2003 record 1541 (internet).
37

The administrative costs would also be significant as compensation would require first a decision to establish a nature
conservation site.
38

39
See also Hanhijärvi (2003 p. 6263) who regards it artificial to limit the use of subsidies in the habitats listed in the Forest
Act.
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